In the International Crimes (Tribunal -1),
ICT-BD Misc. Case No. 01 of 2015

The State Versus Md. Tajul Islam and others

Order No.12
Dated: 04.05.2015

Today is fixed for passing an order in the above noted
miscellaneous case.

Facts figured in the application by the petitioner are summarized
as below:

The Chief Prosecutor of the International Crimes Tribunals [BD]
as the petitioner presented a contempt petition along with a copy of the
video footage before this Tribunal under section 11(4) of the
International Crimes (Tribunals) Act, 1973 [hereinafter referred to as
‘the Act of 1973’] read with Rule 45 of the International Crimes
(Tribunal-1) Rules of Procedure, 2010 [hereinafter referred to as * the
Rules of Procedure, 2010°] against the opposite parties [opposite party
nos. 1-7] on the allegation that on 30.12.2014 after the pronouncement
of the judgment in A.T.M. Azharul Islam’s case [ICT-BD Case No. 05
of 2013] they made some contemptuous remarks in front of the medias
which were aired live over different electronic and digital medias and
also were published in the front pages of different news papers on

31.12.2014.



Having heard the learned prosecutor Mr. Zead-Al-Malum and
gone through the contempt petition along with the annexed paper
clippings this Tribunal was initially convinced to issue show cause
notice upon the opposite party nos. 1, 3-7 to explain within two weeks as
to why contempt proceeding under section 11(4) of the Act of 1973 read
with Rule 45 of the Rules of Procedure, 2010 would not be initiated
against them.

On getting show cause notice the opposite party no. 1, Advocate
Md. Tajul Islam, appeared before the Tribunal through his counsel by
submitting an application tendering unqualified and unconditional
apology. The opposite party no. 1 in his application has stated, inter alia,
that he has made a grave error and as such he has thrown himself at the
mercy of this Hon’ble Tribunal. He has not offered any explanation for
his actions and has prayed for acceptance of his unqualified and
unconditional apology.

The opposite party nos. 3-5 and 6-7 also appeared before the
Tribunal through their counsels by submitting two separate replies to the
show cause notice. Besides, opposite party nos. 3-5 have submitted two
supplementary replies and opposite party nos. 6-7 have submitted one
supplementary reply in addition to their earlier respective replies. The
contents of the replies of the opposite party nos. 3-5 and 6-7 are almost

similar in nature. The long and the short of those replies and



supplementary replies is that the opposite party nos. 3-7 have not
committed any contempt of court. They have shown due respect for the
processes of the Tribunal. They have only exercised their democratic
right to criticize the government, therefore, the contempt petition may be
rejected  in the interest of justice.

Mr. Taposh Kanti Baul, the learned prosecutor in support of the
application for contempt of court submitted that opposite party no. 1,
Advocate Md. Tajul Islam with an intent to malign the image of the
Tribunal had made some contemptuous remarks in an interview before
the medias, both electronic and print, soon after the pronouncement of
its judgment in A.T.M. Azharul Islam’s case [ICT-BD case No. 05 of
2013] on 30.12.2014 which were aired live over the different electronic
and digital medias and were also circulated at the front pages of different
newspapers [print media] on the following day. Relevant remarks of
opposite party no. 1, published in the Daily Sangram dated 31.12.2014,
are quoted below:
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Mr. Baul further submitted that on 30.12.2014 opposite party no.

2, Bangladesh Jamaat-e-Islami disrespecting and disobeying the
judgment called a country wide dawn to dusk strike [ Hartal] for 31-12-
2014 and 01.01.2015. The opposite party no. 3, Mogbul Ahmed, being
the acting Ameer of Bangladesh Jamaat-e-Islami, subsequently stated
that the judgment against convict A.T.M. Azharul Islam as * a
conspiracy of the government to kill” him and he made the following
statements, which were published in the Daily Sangram dated
31.12.2014:
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The learned prosecutor further submitted that opposite party no. 4,
Professor Muzibur Rahman, being the Acting Nayeb-E-Ameer of
Bangladesh Jamaat-e-Islami, subsequently disrespecting and disobeying

the judgment announced on 30.12.2014 made a statement in a public



meeting organized by Bangladesh Srameek Kallan Federation which was
published in the Daily Sangram dated 31.12.2014 . The relevant portion
of the said statement is as under:
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Mr. Taposh Kanti Baul, the learned prosecutor also submitted that
opposite party no. 5, Dr. Shafiqur Rahman, being the Acting Secretary
General of Bangladesh Jamaat-e-Islami, disrespecting and disobeying
the above mentioned judgment made a statement stating that the above
mentioned judgment against convict A.T.M. Azharul Islam was a
conspiracy of the government to kill all the leaders of Bangladesh

Jamaat-e-Islami including convict A.T.M. Azaharul Islam , and his said



statement was published in the Daily Sangram dated 31.12.2014. The

relevant portion of the statement is quoted below:
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Mr. Baul further submitted that opposite party nos. 6 and 7, Abdul

Jabbar and Md. Atiqur Rahman, the President and Secretary General
respectively of Islami Chhatra Shibir disrespecting and disobeying the
judgment in guestion made a joint statement denouncing the judgment
with hatred which was published in the Daily Sangram dated
31.12.2014. The relevant portion of the said statement is quoted below:
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Mr. Taposh Kanti Baul, the learned prosecutor lastly submitted
that the above mentioned allegations made by the opposite parties are ill-
motivated, unlawful, abusive and obstructive of justice and
contemptuous. Those statements were made merely to scandalize and to
create hatred against this Hon’ble Tribunal and its process, and as such,
there are sufficient materials on record to initiate a contempt proceeding
against the opposite parties under section 11(4) of the Act of 1973 read
with Rule 45 of the Rules of Procedure, 2010.

Mr. Ehsan A. Siddique along with Mr. Badrudozza, Mr. Md.
Ruhul Quddus, Mr. Mohammad Shishir Monir and Mr. Tariqul Islam,
the learned counsels for opposite party no. 1 having placed his
application to the show cause notice submitted that opposite party no. 1
is a practicing lawyer who due to lack of circumspection on his part,
whilst making the statement of 30.12.2014, it fell within the mischief of
contempt. He has now realized that by making such statement he has
made himself liable for punishment for contempt of court. He should
have been more circumspect on a matter in relation to which a judgment

has been passed by this Hon’ble Tribunal. The opposite party no. 1 has
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now apologized for not realizing at the time of making such statement
that would be regarded as contempt of court. He has the highest regard
for this Hon’ble Tribunal and had no intention of scandalizing it. The
learned counsel further submitted that the opposite party no. 1 having
realized that he committed a contempt of court by making such
statement, he has now thrown himself at the mercy of this Hon’ble
Tribunal. He has not offered any explanation for his actions and has
prayed for acceptance of his unqualified and unconditional apology and
exonerate him from the charge of contempt of court.

Mr. AY. Masihuzzaman along with Mr. Gazi M.H. Tamim, the
learned counsels for opposite party nos. 3-7 having placed their written
replies and supplementary replies to the show cause notice submitted
that opposite party No. 3 never made any adverse allegation against the
Hon’ble Tribunal. He merely stated that the government had made false
allegations against convict A.T.M. Azharul Islam and that the
prosecution had adduced false witnesses. The opposite party no. 4 only
alleged that the government was attempting to take political benefit from
the trials before the International Crimes Tribunals . He also alleged that
the judgment violated the basic human rights of convict A.T.M. Azharul
Islam, a fact which has been reiterated by many human rights
organizations and international legal scholars all over the world. The

opposite party no. 5 only attacked the role of the government in
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harassing and conspiring to kill the leaders of the Bangladesh Jamaat-e-
Islami. There was no allegation against the Hon’ble Tribunal in the
entirety of the Press Release dated 30.12.2014. The opposite party nos.
6 and 7 merely expressed their disapproval of the judgment passed by
the Hon’ble Tribunal against convict A.T.M. Azharul Islam. In
expressing their disapproval they were merely relying on the statements
made by various human rights organizations and the international
criminal law experts.

Mr. A.Y. Masihuzzaman contended that the current judicial trend
has been to permit criticisms of judgments and judicial proceedings,
even when such statements have clearly been contemptuous. Even the
Hon’ble Appellate Division of the Supreme Court of Bangladesh took no
steps against contemptuous remarks made against it. There are also
instances where this Hon’ble Tribunal also did not take any action
against clearly contemptuous statements directed against it. Moreover,
the prosecution also did not take any action by filing an application to
draw up proceedings for contempt of court.

The learned counsel further submitted that the opposite party nos.
3-7 have never intended to disrespect the processes of the Hon’ble
Tribunal and have at all times endeavored to uphold its dignity. These
opposite parties have at no stage attacked the Hon’ble Tribunal or any

other judicial body. They have only exercised their democratic right to
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criticize the government. The instant petition for contempt of court, filed
by the prosecution, is not for the purpose of protecting the dignity of this
Hon’ble Tribunal, but for a collateral political purpose, and as such, the
contempt petition is liable to be rejected in the interests of justice.

Be that as it may, we have heard the learned lawyers of respective
parties and considered their submissions. We have also carefully
scrutinized the contempt petition along with annexed documents, written
replies to the show cause notice along with annexed documents
submitted by the opposite party nos. 3-7 and other materials on record.

The moot question that falls for consideration by this Tribunal in
the instant proceeding is that whether the alleged statements made by the
opposite party nos. 1, 3-7 are prima facie contemptuous for which a
contempt proceeding may be initiated against them under section 11(4)
of the Act of 1973 read with Rule 45 of the Rules of Procedure, 2010.

Before going into the gamut of the case let us first see what are the
redeeming features governing the contempt proceeding as a whole. At
the very outset we would like to mention here that the Contempt of
Court Act, 1926 has not given any definition as such to explain what
constitutes an offence of contempt. But it has been defined in sub-
section (4) of section 11 of the Act of 1973 which is quoted below:

*“ A Tribunal may punish any person, who obstructs or

abuses its process or disobeys any of its order or direction,
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or does anything which tends to prejudice the case of a
party before it, or tends to bring it or any of its member
into hatred or contempt, or does anything  which
constitutes contempt of the Tribunal, with simple
imprisonment which may extend to one year, or with fine

which may extend to Taka five thousand, or with both.”
The essence of contempt is action or inaction amounting to an
interference with or obstruction to or having a tendency to interfere with
or obstruct the normal course of administration of justice. Section 11(4)
of the Act of 1973 as quoted above is wide and the same is referable
even to doing anything which tends to bring the Tribunal or its members
into hatred, in addition to obstruction to its process or doing anything
which tends to prejudice the case before it. The phrase * doing anything’
refers to publication, speech or comments whether by words spoken or
written or even by signs or by visible representations which scandalizes
or tends to scandalize, or lowers or tends to lower the authority of the
Tribunal or prejudices or interferes or tends to interfere with the due
course of any judicial proceeding or interferes or tends to interfere with
or obstructs or tends to obstruct the administration of justice in any other
manner. Criminal contempt of court may also consist the acts committed

out of court ex facie curie such as publishing matter or indulging in
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conduct likely to prejudice the fair trial of pending proceedings. In this
type of case, actual intention to prejudice the proceeding is immaterial.
On perusal of the above quoted statement made by opposite party
no. 1, Advocate Md. Tajul Islam it appears that he said in the statement
that the prosecution submitted false, fabricated and unrealistic materials
as evidence before this Tribunal against convict A.T.M. Azharul Islam,
and justice would have been done if those evidence/materials would
have been thrown out to the dustbin, and convicting A.T.M. Azharul
Islam on the basis of those documents and evidence is the ‘eighth
wonder’ [Agj B0QkSeL OVej] of the world , and rather than convicting
A.T.M. Azharul Islam , this Tribunal should have penalized the
complainant / prosecution for falsely implicating and accusing that
accused person. The core content of the said statement made by the
opposite party no. 1 questions the transparency and fairness of the
judicial proceedings before the Tribunal and also justification of the
order of convicting and sentencing a person [A.T.M. Azharul Islam]
who was charged with the offences as specified under section 3(2) of the
Act of 1973. The way the opposite party no. 1 expressed his concern, by
making a statement before the medias, both electronic and print, on the
matter arising out of the order convicting and sentencing A.T.M.

Azharul Islam for the above mentioned offences appears to have tended
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to belittle the authority and institutional dignity of the Tribunal in the
mind of public which goes against ‘public interest’.

It may be recalled here that this is not the first time a contempt
petition is filed against the opposite party no. 1. Previously, this Tribunal
issued show cause notice for initiating contempt proceeding against him
in the ICT-BD Miscellaneous Case No. 14 of 2012 and ICT-BD
Miscellaneous Case No. 15 of 2012, and he tendered unconditional
apologies in both the cases which were accepted by this Tribunal
warning him to be careful in future.

In view of the above discussion it appears that it has become a
usual habit of the opposite party no. 1 to make scandalizing statements
and comments against the dignity and honour of the Tribunal , and as
such, the statement in question was made only to scandalize this
Tribunal and to undermine the confidence of the people in the integrity
of this Tribunal . So, he has committed contempt of court which is
punishable under section 11(4) of the Act of 1973. Moreover, being one
of the conducting lawyers of the accused, his such remarks before the
medias are tantamount to professional misconduct as contemplated in
The Bangladesh Legal Practitioners and Bar Council Order and Rules,
1972.

It may be reiterated here that the opposite party no. 1 by

submitting an application to the show cause notice has tendered
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unconditional apology. An apology usually mitigates the offence of
contempt of court when it must come from the heart of the contemner,
and when it is unqualified the court may accept it. Unless the contempt
is of a very gross nature, the court is generally inclined to accept apology
from the contemner. Where the violation of the court’s order is
deliberate and pre-planned indicating certain defiant attitude on the part
of contemners, the court may refuse to accept the unqualified apology.
An apology is not a weapon of defence forged to purge the guilt of the
offender, nor it is intended to operate as panacea. It is intended to be
evidence of real contriteness, the manly consciousness of a wrong done,
of an injury inflicted, and the earnest desire to make such reparation as
lies in the wrong-doer’s power. Such an apology to be acceptable must
be sincere, unqualified and should be tendered at the -earliest
opportunity.

In the instant case we find that the opposite party no. 1 has
tendered unconditional apology at the earliest stage immediately after
receiving show cause notice. Besides , he has stated that he has realized
his mistakes in making the contemptuous statement and has thrown
himself at the complete mercy of this Tribunal. He has not offered any
explanation for his said statement and has regretted his contemptuous
actions. It may be mentioned here that when the instant contempt

petition was being pressed by Mr. Zead-Al-Malum, the learned
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prosecutor on 12.01.2015 the opposite party no. 1 was physically present
before this Tribunal and he then instantly verbally prayed unqualified
and unconditional apology to that effect. He has also resolved not to
repeat contumacious actions. So, we believe that the opposite party no.1
has tendered his unconditional apology at least this time from his heart
and not from the pen. Since he has expressed remorse and thrown
himself at the mercy of this Tribunal, his unconditional apology may be
accepted by us. Though this Tribunal has ample authority to punish the
opposite party no. 1, but it intends to take lenient view in giving him an
opportunity again to rectify himself without punishing him as he has
expressed remorse and thrown himself at the mercy of this Tribunal.

With the aforesaid observations and findings we accept the
unconditional apology tendered by the opposite party no. 1 and
exonerate him from further prosecution with a warning that he shall be
more careful, cautious and respectful in making any statement/comment
with regard to the judicial proceedings or the Judiciary or the Judges or
the Tribunals/Courts of Bangladesh in future , and re-occurrence of such
untoward incident shall be strictly dealt with in accordance with law.

Let us now consider whether the statements/comments made by
the opposite party nos. 3-5 are contemptuous or not. It is alleged by the
prosecution, inter alia, that the statements / comments in question made

by the opposite party nos. 3-5 are contemptuous as they disrespecting
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and disobeying the judgment passed on 30.12.2014 by this Tribunal
against A.T.M. Azharul Islam made statements stating that the judgment
against convict A.T.M. Azharul Islam as “ a conspiracy of the
government to kill” all the leaders of Bangladesh Jamaat-e-Islami
including convict A.T.M. Azharul Islam. The opposite party nos. 3-5
have denied the said allegations by filing a joint reply. We have gone
through the allegations, stated in the contempt petition, brought against
the opposite party nos. 3-5 and their written reply thereto and heard the
learned lawyers of both the parties. It appears from the statements in
question, as quoted earlier, made by the opposite party nos. 3-5 that
opposite party no. 3 made statement that the government had made false
allegations against convict A.T.M. Azharul Islam and that the
prosecution had adduced false witnesses. The opposite party no. 4
alleged that the government was attempting to take political benefit from
the ongoing trials before the Tribunals. The opposite party no. 5 only
attacked the role of the government in harassing and conspiring to kill
the leaders of the Bangladesh Jamaat-e-Islami. There is no direct
allegation in the statements in question of the opposite party nos. 3-5
against the Tribunal. They have at no stage directly attacked the Tribunal
or any other judicial body, rather they have criticized the government. It
may be mentioned here that opposite party nos. 3-5 made the said

statements just after the pronouncement of the judgment against convict
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A.T.M. Azharul Islam by this Tribunal. The said judgment was not
given by the government, but this Tribunal. So, the criticism of the
judgment indirectly goes against this Tribunal.

Mr. A.Y. Masihuzzaman, the learned counsel for opposite party
nos. 3-7, contended that there are some instances where this Hon’ble
Tribunal did not take any action against clearly contemptuous statements
directed against it. Moreover, the prosecution also did not take any
action by filing an application to draw up proceedings for contempt of
court. So, no contempt proceeding should be drawn against the opposite
party nos. 3-5 for their alleged statements. This contention of the learned
counsel has no leg to stand, because non-drawal of contempt proceeding
against a contemner(s) does not ipso facto create immunity to all other
contemners from drawing contempt proceedings against them. Though
the opposite party nos. 3-5 by making their statements in question did
not attack the Tribunal directly, but they should have been more cautious
and careful in making those statements as they were related to the
judicial proceedings, i.e. the judgment given by this Tribunal against
convict A.T.M. Azharul Islam.

With the aforesaid observations we accept the joint reply
submitted by the opposite party nos. 3-5 and exonerate them from

further prosecution with a note that they shall be careful, cautious and
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respectful in making any statement/comment with regard to judicial
proceedings or the Judges in future.

The allegation brought in the instant contempt petition against the
opposite party nos. 6 and 7 is that they disrespecting and disobeying the
judgment announced on 30.12.2014 by this Tribunal against convict
A.T.M. Azharul Islam made a joint statement denouncing the judgment
with hatred. The said statement has been quoted here earlier where
opposite party nos. 6 and 7 stated amongst others that it was again
proved through said judgment that the whole trial was being directed
politically with the beckoning of an interested quarter, and the said
judgment was not for fair justice. It was proved in different ways that the
said judgment was unjust and unfair. A man of conscience cannot
believe that a death sentence could be awarded to an accused on the
basis of such shameless and false evidence. That judgment was not given
on the basis of fair justice, but the reflection of the speeches of the
Awami League and their alliance destructed agitators of Shahbag. The
opposite party nos. 6 and 7 also stated in their said statement that if such
trial continues as a weapon of an interested quarter to execute their
political revenge, then the public would have no other way but to give
proper reply against such injustice. The joint statement containing such
remarks made by the opposite party nos. 6 and 7 , which was published

on 31.12.2014 in the Daily Sangram, prima facie appears to be
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extremely derogatory to the independence and image of the Tribunal
[ICT-1], a lawfully constituted court of law, and a serious threat
intending to interfere and demean the lawful authority and the normal
course of administration of justice of the Tribunal . Such remarks also
prima facie touch the very credibility and majesty of the Tribunal which
we think to have also stained public confidence about the fairness of the
trials, relating to charges of Genocide, War Crimes, Crimes against
Humanity, etc as specified under section 3(2) of the Act of 1973,
pending before the Tribunal with those contemptible comments.

Considering the circumstances mentioned above, we are of the
view that there have been prima facie elements of contempt of court in
the alleged statements / remarks made by the opposite party nos. 6 and
7, which were published in the Daily Sangram dated 31.12.2014 , which
warrant to initiate contempt proceeding against them under section 11
(4) of the Act of 1973 read with Rule 45 of the Rules of Procedure,
2010. Thus, the joint reply to the show cause notice submitted by the
opposite party nos. 6 and 7 is rejected and the contempt proceeding
under section 11(4) of the Act of 1973 read with Rule 45 of the Rules
of Procedure, 2010 is hereby initiated against them.

Accordingly, (1) Abdul Jabbar, President, Central Committee,
Islami Chhatra Shibir, Bangladesh, and (2)Md. Atiqur Rahman,

Secretary General, Central Committee, Islami Chhatra Shibir,
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Bangladesh [opposite party nos. 6 and 7], the contemners are hereby
directed to show cause within 3(three) weeks from the date as to why
they shall not be punished for making derogatory statements / remarks
which were published in the Daily Sangram dated 31.12.2014 that
constitute contempt of the Tribunal.

Since these two opposite parties have already appeared in this case
through their counsel, service of show cause notice upon them in person
IS not required.

Let it be fixed on 24.05.2015 for further order.

(M. Enayetur Rahim, Chairman)

(Jahangir Hossain, Member)

(Anwarul Haque, Member)



